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The views expressed herein are 
those of the speaker only, and do 
not represent the views of NASAA, 
nor of any organization to which 
the speaker belongs.
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ÁRecent Developments

ü FPA vs. SEC

ü The SEC Response ðòTWO HATSó

ü CFP Board  

ÁWhen Are Fiduciary Duties Applied?

ÁWhat Are The Specific Fiduciary Duties ?

ÁWhy Is Fiduciary Status Important?

ÁThe Enhanced Role For State Examiners
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1. òSpecial compensationó cannot be received 
by stockbrokers without compliance with 
the Advisers Act

2. Anything except a commission is likely to 
be òspecial compensationó

3. The definition of òinvestment adviseró is 
intended to be broad

4. The òbroker-dealer exemptionó from the 
Advisers Act is a narrow one

5. The SEC lacks authority to promulgate an 
additional exemption for brokers
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}Are 12b - 1 Fees òSpecial Compensationó?

}Are Trails From Annuities (including Qualified 
Plans) òSpecial Compensationó?

}What Does òSolely Incidental Toó Mean?
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}Advance  Written Consent for Principal Trades

}òFinancial Planningó as òInvestment Adviceó?

}òSolely Incidental Toó Definition

Ɓòwhen the advisory services rendered to an account 

are in connection with and reasonably related to the 

brokerage services providedó

Greater Mission for RIA Examiners 7



Greater Mission for RIA Examiners 8



RAND Study ðConsumer Survey

Ɓ72% of customers trust their registered 

representative to act in their best interests

Ɓ70% are òvery satisfiedó with the services 

received from their registered representative
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RAND Study ðConsumer Survey

ƁWhat percentage of investors 

believed they paid $- 0- for the 

services of their registered 

representative or investment adviser?
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RAND Study ðConsumer Survey

32% 

BELIEVED THE SERVICES 

OF THE RR or RIA

WERE òFREEó
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}WHAT DID WE LEARN FROM THE 
RAND STUDY é ?
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}WHAT DID WE LEARN FROM THE 
RAND STUDY é ?
ƁRAND did not understand fiduciary 

duties and their importance.
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}WHAT DID WE LEARN FROM THE 
RAND STUDY é ?
ƁRAND did not understand fiduciary 

duties and their importance.

ƁThe SEC failed to ask the right 
questions.
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}WHAT DID WE LEARN FROM THE 
RAND STUDY é ?
ƁRAND did not understand fiduciary 

duties and their importance.

ƁThe SEC failed to ask the right 
questions.

ƁIt is amazing how easy it is to spend 
$800,000.
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}SEC Proposals Following RAND Study (?)

}Treasury Department òBlueprint for A 
Modernized Financial Structureó

Ɓòsubject investment advisers to é SROó

¶Note: FINRA now desires to inspect BD -
affiliated RIAs for òsuitabilityó violations

Ɓòharmonize the regulation and oversight of 
broker - dealers and investment advisers 
offering similar services to retail investorsó
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}ARMS- LENGTH RELATIONSHIPS

Service or 

Product Provider 
Customer
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}ARMS- LENGTH RELATIONSHIPS

}FIDUCIARY RELATIONSHIPS

Service or 

Product Provider 
Customer

Fiduciary CLIENT
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Issuer (No 

Intermediation)       

or Product 

Manufacturer

CUSTOMER
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Issuer or 

Product 

Manufacturer

CUSTOMER

Issuer or Product 

Manufacturers

Manufacturerõs 

Representative

Customer
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Issuer or 

Product 

Manufacturer

CUSTOMER

Issuers or Product 

Manufacturers

Manufacturerõs 

Representative

Customer

CLIENT

Clientõs 

Representative

Issuers or 

Product 

Manufacturers
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